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1 violation of: th~ new ordinance, Ulu..1 pet"haps 0 tIlers tha t I

2 haven't thought of: but each of those is clearly eagy to

J a::;c:ertain in dcdlar damages and wC'uld lH:V.:J)" pn.wid~· th0 b::l~::i.3

4 forirrepar:{bH~ . harm.

5 This morning, this afternoon. rflth0r. this

6 evening. whatever day this is. the hat out of the box 9S I

7 call it -- I have lost my note. I have lost a page. There

8 is a single sheet that must have torn off on my desk. Would

9 you get that for me? We will take a moment while I drink

10 some iwater ..

11 I understood Hr. c.::llland.~I" to s:'\.y that.

12 almost the first thing that he said when I asked him about

13 irreparable harm. was that the franchise of his client could

14 be forfei ted and i tz assets seized. 'I'hat is thG language of

15 course, that kind of language; that kind of statement is the

16 stuff of which irreparable harm is made and not the earlior

17 things that I talked about, about spending money for

18 equipment, secretaries, or fines.

19 As he developed his argument, he called my

20 attention to Section 41-82 of the new ordinance which is

21 entitled "E;valuation of Violations." and that W<.l!:> also argued

22 by the city of Kalamazoo; and the argument of the plaintiff

23 is that he has an irreparable injury under 41-82 even though

24 he will not have to comply with anything before 1993 at the

25 earliest and 1996 at the latest with regard to its renewal
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1 application.

The city argued. ~nd r think not only araue~

4 is nothing that it can do under the ardinancp to t~rminate

5 the currant franchise agreem~nt cauzing m~ to look back to

6 the contract itself. or the francilj.s~ agrecrn~nt which I

7 prefer to call it; and there is of course in the agreement

8 itself a termination clause. The termin~tion clause found on

9 page 31 of the agreement, not argued today by any of the

1Q lawya-rs, permits the ci ty commission to termina te th{-)

11 agreement if there is a material breach of any provision of

12 th':? con t.ract.

13

14 answer it:

I suppose a question one should ask! but I

Is there any possibili ty that $0c~i'.)n 4.1,-$2 ot

.5 the ordinance grants the city a greater power under the

16 termination provisions of the contract than it already had .

17- and I answer the question, if
•I stated it correctly, with an

18 absolutely no. There is no possible way that one can

19 interpret Section 41-82 of the new ordinance as providing the

20 substance of a material breach because by its own language it

~1 relates only to renewal of consent agreements.

22 How could one argue that the city had a

23 stronger termination arrangement under its previous contract.

24 its only contract with Fetzer -- and then the current

25 plaintiff -- by 41-82? And the answer is it cannot. Section
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1 41-82 1 find. 95 a m~tt~r of lnw. relates to ren~wal only.

3 by th~ section of the act which Mr. Morri~ read to m~ and

4 which I ~eread. It doe~ n6t~rovide c~Qsal arounds "for Q

5 city to clai~ a material breach of th~ agreement.

6 Therefore. I do not see any way thet the

7 franchise can be forfeited and the assets seized ~s

8 originally argued: and I, therefore. do not find that

9 Cablevision has met its burden of demonstrating to me the

10 irrep~ruble harm.

11 The plaintiff's support for irreparable harm

12 are tll2 stateme-nts that, thi!J is in thG br-::.8f. quote: "Tl1E:re

13 is no legal measure of damage which would compensate

14 plaintif f, It and. quote. "the in jur~! i::; contracl.-ual.

15 consti tutionn.l und economic." 'l'}-~ose quotes I lifted from t.he

16 plaintiff's brief at page 4.

17 Cablevision in its brief offers no further...
18 discussion of and no laws for defining irreparable injury.

19 Assuming that the ordinance would constitute a violation of

20 the contract clause, which I will address later. or taking of

21 property without due process, a 14th Amendment claim, this

22 Court can find no case law determining that either of the

23 alleged constitutional violations constitute irreparable

24 injury for the purposes of imposing a court ordered

2S injunction.
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A constitutional violation itself is not

2 necessarily an injury that ffion8Y cannot fully compensate.

3 However. the main thrust of Cablcvision's compL~int i5 that

4 the ordinance will impose huge financial obliqations 0n it

5 beyond thoee required under the agreement. That is not th~

6 stuff by which this court or any other court can find

7 irreparable injury.

e Moreover, 41-82 dealing with renewal of the

9 franchise, or what what it calls a consent agreement. is

10 spec~lative and in futuro; that is to say, that you don't

11 grant injunctions based upon irreparable injury because some

12 day in the future some argument might be made that the

13 franchisee is not in compliance with the ordinance or with

141 its own agreement. That may be a good argument for

15 declaratory judgment. and it may even be a good argument for

16 a permanent injunction. It is no argument Rt all for a

•
17 preliminary injunction or for a temporary restraining order.

18 In short. in summarizing the reasons that I

19 think there is no irreparable harm shown is. first, that

20 41-82 deals only with renewal of consent agreements; and.

21 secondly. thnt it is by its own language it is speculative.

22 remembering that the language was drafted right out of the

23 statute. lifted out of the statute basically.

24 The Court would have satisfied itself at

25 that stage were this is a motion for a temporary restraining



13

2 merits; but because I think it \\"ould be '·!3st~fl_J.l -.)1: the

J parties'. the lawyers' time. a~d the Court's time. I will

4 move to' the-breach-ot-the-aare~mcntargument. the violotion

of the Cable? Commun iCcl tions Ac t. .:11!c1 thl:: cons tit '.1 tion-:ll

5

7 First, the issue of breach of 3greemcnt.

8 Breach of contract might be a better way to say it.

9 Cablevision in this hearing and in its supporting papers has

10 not shown that it is lH:ely to be successful on the meri ts

11 from what has been submitted to me. Cablevision claims thst

12 the ordinance is a breach of the agreement.

13 However. I am not convinced that this is so.

14 The agreemen~ specifically provides that the city retains its

15 police powers. The ordinance represents legislation enacted

16 to benefit the public welfare. a subject that I will return

•
17 to later. Kalamazoo classifies the ordinance as consumer

18 protection. The plaintiff classifies it as customer service

19 standards. Moreover, Kalamazoo states that the. quote,

20 "ordinance was only passed after a public henring, extensive

21 fact-finding, a series of meetings and discussions, and t~o

22 readings in public." I am quotjng from the paper supplied,

23 but that argument was also made. That is more. it is agreed.

24 than is required under the city charter.

25 Cablevision argues, however, that the city



1 has not s~tisfied the requirements imposcd by the charter.

2 Neither purty has supplied a copy of th~ relev8nt charter

~ provisions. but I think I kno\~! ~lhctt thG '1.r-';JUJri\~1it i::",.

Joan Burke. who is tJH': K:.tl';'Jlll.:lZ00 Cable

5 Admini~trator. testifie~ by an affidavit ot fact findings

6 regarding customer service calls to CRblevision. In 1989.

7 she testifies that there was an average of 16,792 calls per

8 month from a subscriber base that i~ 15.000 within the city

9 and approximately 42.000 in the whol~ area; that the city as

10 of the October report. the subscri.ber bSf,ed moved to 18, ·191 .

11 and in 1990 there had been an aver~ge of 17.1~6 calls per

12 month. From a base of 18.000. that would be extraordinary.

13 From a base of 42,000, I don't kno~.

14 It does not seem to me that Cablevision is

15 likely to succeed on its claim that the city has breached its

16 agreement.

17...
•Cablevision alleges that the ordinance was

18 adopted without complying with the city charter as I

19 mentioned before, but has provided no evidence that this is

20 so. However, i.n arguments today. I heard arguments about the

21 ordinance violating the Michigan Constitution because the

22 ordinance was not ratified by three-fifths of the voting

23 public. That was an interesting argument. not briefed by

24 anybody.

25 I found the relevant Michigan constitutional
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]. pr()vi~:i0n. ~md I found th0 Michi.,;:! ..:to Court of A)::-peals CHse

2 that Mr. Callander cited to me. and it seams to me to be far

} off the mart:.

5 Constitution requires that a city in acquiring the public

6 utility shall not do so unless the proposition has first been

7 approved by three-fifths of th0 electors voting thereon,

8 which think is what he argued.

9 However, the ordinance d00sn't grant a

10 franQhise. The franchise was granted by the contract. All

11 the ordinance does is regulate the franchise agreement as to

12 consumer protection. So it doesn't seem to me thRt the

13 Michigan Constitution is violated in the slightest. Nor do I

14 think much of the argument made by either side.

15 It is a franchise under federal law. That

15 is how I am looking at it. is under federal law. and it is a

17 franchise I suspect under state law. The plaintiff is..
18 certainly not arguing, I don't think. that it has an invalid

19 franchise agreement with the city dating way back to 1981

20 because the city didn't put it to a vote of three-fifths of

21 the people; if it is, it has no agreement at all and

22 shouldn't be in court at all. I can't believe that is the

23 plaintiff's argument. I have to believe instead the

24 plaintiff's argument -- otherwise r if it is the argument,

25 both the city and the plaintiff are in trouble because there
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1 is no franchis2 agreement whatsoever to Cablevision.

2 thin): that that is the argumel1t.

I don't

3 I think the arqumcnt j~ somehow the

4 ordinance created-a -~ranchise. The ordinanc~ does not create

5 a franchise. It simply poli~es a franchis~. That is all I

6 have to say about that. Much ~do about no~hinq.

7 From the evidence before me. the ordinance

8 reads to me like a reasonable exercise of police powers in

9 response to dissatisfaction represented at the public hearing

10 and rEpresented by the numbers of telephon~ call~! however

11 significant that might or might not be. to the customer

12 service depsrtment.

13 That is the argument and what I make of it

14 regarding breach of contract.

lS The argument regarding violation of the

16 Cable Communications Act, which because of my voice I will

17 call CCA. is that the ordinance is a violation of CCA becau£e

18 Kalamazoo, and to use the plaintiff's own word,

19 "unilaterally" enacted regulations not contained in the

20 franchise agreement. Cablevision contends that its agreement

21 with Kalamazoo constitutes a franchise under 522(8} of the

22 CCA, and I agree with plaintiff Cablevision about that. For

23 reasons that I didn't originally understand but now do, the

24 city of Kalamazoo denies this.

25 The reason the city of Kalamazoo denies it
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is lost on me unless it is that ~~mc con~ern th3t I exprass0d

2 a minute aqo. that somehow it can't hav~ a franchise

J agreement unless three-fifths of the people have voted an it.

4 Since it has a tr~nchise in which three-fifths of tho pQople

5 did not vote on, it would prefer to call this a consent and

6 a. or an aqreement, whatever.

7 concerned, I am disinterested in it.

8 Section 552(S}, which I am interested in.

9 defines a franchise as an initial authorization. or r8r.ewal
i

10 thereof, issued by a franchising authority. whether such

11 authorization is designated as a fr3nchise. a permit, a

12 liconse, a resolution, a contract. ?l. c:c:rt:i.ficat2, agreemer:t,

13 or otherwise, which authorizes the construction or operation

14 of a cable system. That is mostly a quote from 552(8).

15 The agreement providGs that Cablevision pay

16 a percent of its gross revenues to the city of Knlamaz(\o for

1~ its right of access. The reason for Kalamazoo's denial that

18 its agreement with Cablevision is a franchise agreement, as I

19 said, is not clear except in the sense that I just enunciated

20 it.

21 Section 521 states that the primary purpose

22 of the CCA is to, quote. "establish franchise procedures and

23 standards which encourage the growth and development of cable

24 systems and which" _.- and I would underscore this, although

25 it is not underscored -- "which assure that cable sV5tems are



1:3

1 responsive to the needs and interests of th~ local

:;: communi ty . " I would repl:la t that because thc", t i 3 the
~

J operative language of the stat\lte most interestinq to me:

11 p8rmi t a franchise h'hich aS3tlreS tha t the ':":.ible systen1s arE:

5 responsive to the needs and the interests of the local

~ community. That comes from 42 U,S,C" section 521i2}. and I

7 have read it verbatim.

8 Moreover, section 552{c}, which has been

9 much argued today, says: "Nothing in this subchapter ~hall be

10const!rued to prohibit any state or any tranchising authority

11 from enacting or enforcing any consumer protection law to the

12 extent not inconsistent wi th this 5ubcl1apt,;:r."

13 Cablevision argues that the ordinance is

14 inconsistent with CCA -- the argument that I find is not

15 meritorious. Under section 544(c). Cablevision argues,

16 Kalamazoo can only enforce the custom8r service provisions
4

17 contained in the franchise agreEment.

18 Section 554{c) provides in relevant part

19 and there is a ellipsis here quote: "The franchising

20 authority may -- ellipsis -- "enforce requirements contained

21 within the franchise for the provision of s~rvices,

22 facilities, and equipment, whether or not relatad to the

23 establishment or operation of a cable system."

24 That is, I was reading 554(c) I guess I

25 said. Cablevision construes this provision to mean that
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1 Congress intended that, q\.lot·:~. "the suncti ty of a franchise

2 could not be abrogated even by an ordinance enact2d by tho

3 franchising authority" -- end quote. That quote com~s from

4 the pI ain t iff' s l)rief at page ';.1. 'rhen~ j.s notbinq in t.he act

5 or in the legislative history to support this conclusion when

6 it com~s to the city using its valid police powers to enact

7 legislation intended to benefit consumers.

8 t.he Cable Communications Policy ]~ct of 1984.

See, p~rticularly

9 See particularly the House of

10 Repr~sentatives number 98-934. page 79, reprinted in the 1984

12 ~.655 and 4.716. I find nothing in the act that supports a

13 finding that this legislation is inconsistent with the act.

14 As a matter of fact, the act explicitly provides that the

15 city ret~ins such power.

15 Those two claims, well, those two claims ~re

17 not the constitutional claims unless the argument i3 made..
18 that the statute is unconstitutional. That arqument has not

19 been made. I have not been asked to declare that the CCA is

20 unconstitutional as being an impairment of contract

21 obligation or taking without due process.

22 The two constitutional claims that are made

23 by Cablevision are based on the assumption, and argument,

24 that Kalamazoo City breached the agreement. As I have

25 discussed. it does not seem likely to me at this early stage



1 that there was in fact a breach of contrac~.

2 Because I find that Cablevision has not

3 satJsfied that burden as to the breach of c0ntr~ct claim. or

4 as to the violation of the'cab12 act, CCA. I easily find that

5 Cablevision has not demonstrated that it is likely to succeed

6 on the consti~utional claims: and the reason among others

7 that -- I have already discussed some of them -- that 1 don't

8 thin~ it could succeed on the constitutional claims. first of

9 all, there would have to be a breach of the contract. or an

10 impai~ment of the contract. for there to be a t3king. looking

11 at two separate constitutional provisions; and I find in

12 section 552 this interesting langui;:1?e! from (a) to (ci.. .: a)

13 entitled inclusion of enforcement provisions in th&

14 franchise. and, (c), giving the. or leaving to the state the.

15 and/or any franchising authority the power to enforce

16 con~umer protection laws.

17 Now much is made in this argument that there

18 ought to be some distinction between a consumer protection

19 legislation and a customer service standard. Let's analyze

20 that just for a second.

21 The plaintiff argues that b~cause the

22 contract has provisions already involving customer service

23 standards. and because Joan Burke referred to the term

24 "customer service standards" three times in her letter to

25 Liz, that this is a wool in sheep's clothing, or a lamb in
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1 sheep's clothing. or a wolf in sheep's clothing. whatever th~

2 metaphor might be: that. better stated, what the city is

3 attemptin9 to do. the argument of the plail1tift g00S, is to

4 dress up its legislation with the term "consum8r protecti0n

5 law" so as to fit within the 5tatut~ where in fact it is

6 breaching the plaintiff's contract which already has customer

7 service standards.

8 By the way. the statute ~lready permits the

9 contracts with the franchisees and the franchisors to contain

i
10 customer service standards. That poses this interesting

11 question which has not been argued: Supposing the franchise

12 agreement between now Cablevision and the ~ity of Kalamazoo

13 gave the Cablevision franchisee one hour to answer a customer

14 complaint. and that the new ordinance only permits the

15 franchisee three minutes to answer a custom~r complaint.

16 That, Mr. Callander argues. would be a unilateral alteration•

17. of a contract agreement.

18 That is a facially inter~sting argument I

19 think. With that argument the Court is satisfied, however.

20 that the legislation specifically has permitted not only for

21 the city to have in its franchise agreement customer service

22 standards, but left to the city or the franchising authority

23 the right to pass legislation for the purpose of protecting

24 the consumer: and one must remember the language that I

25 underscored earlier.



1

22

In short. the Court does not find that the

2 argument on the two constitutional provisions is much better

3 th~tn th(:! breach of contract or the violation of the cell..

4 I am intere8ted in the Articl~ I. Section 10

5 argument because I am interested in constitutional law.

5 While I was looking through some of the materials that I

7 keep, I was interested in the Contract Clause interpretation

8 in a volume that I read sometimes, entitled

9 ~_on-EL0 t;.y._ti9nll-~aw, 2nd Edi tien by NowaJ~ and oth:::rs, which

10 retr~ces the constitutional history. kind of the Supreme

11 Court history of Article I, Section 10. and states. among

12 other things at page 461 of the edition that I am looking 3t.

13 ~hat the Court has recognized that a state cannot. cannot

14 bargain away its police power. That is the most direct

15 answer to Mr. Callander's argument.

16 If in fact that is what happened. and I make

17 no finding that it did, that somehow the city of Kalamazoo.

18 in dealing with the franchisee Fetzer in 1931, by utilization

19 of some customer standards bargained away its right to pass

20 legislation protecting the consumer, then it won't pass

21 constitutional muster because the Supreme Court won't let it.

22 "If, however," goes Nowak, continues Nowak,

23 "If however, the state commits itself to a financial

24 obligation" -- to a franchise --- "the Court will review both

25 the reasonableness and the necessity of any legislation that
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1 impairs the city's obligations or the municipality's

2 obligation." "If the court finds that the ~-:tate 1-::1v" ;:'It i.ssue

J is unnecessary and unreasonable in the way that it alters the

d state finan~ial commitment. it m3Y simply void the measure as

5 violation of th:~ Contract Clause."

The Court's interest in Nowak is that the

7 city simply has no power to bargain away its police right to

8 protect the consumer.

9 For all of these reasons, I find that
i

10 Cablevision has failed to convince m~ at this early $tage of

11 the litigation that the plaintiff is likely to succeed on the

12 merits of its complaint.

13 Without a finding of irreparaDle har~.

14 without a finding of likelihood of success on t!le merits.

15

1 ,._0

this Court lacks the authority to issue either a temporary

restraining order or to issue a preJiminary injunction .•

1~ Therefore, the motion for a temporary restraining order and

18 the motion for a preliminary injunction is denied.

19 That is not to say that if the plaintiff

20 believes that it is entitled to temporary relief under some

21 other factual material than what I have received iu this

22 brief time that I wouldn't entertain a preliminary injunction

23 hearing. It is to say that if what the plaintiff seeks at

24 this moment is a temporary restraining order it is denied.

25 It is further to say that if what the city



1 seeks is a preliminary injunction it is equally denied.

2

J C"blevision.

4

He thinks I said "cit.y" 'tlrJ\:~n I meant

I m3Y well.

As to the difference, re~tatinq, the

5 Cablevision request for a temporary restrainin9 older is

6 denied. The Cablevision request for a preliminary injunction

7 is denied. Not the city.

n Anything more for me'?"
9 HR. CALLJI.NDER : No. thank you. -tour Honor.

10 i HR. CINABRO: Thank you, Your Honor.

11 {Conclusion of proceedings.:

12
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